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THIRD PARTY TORT LIABILITY 


CAPT EUGENE J. HARMON, USNR* 


l. FEBRUARY OF 1944, a soldier named 


Etzell, while crossing a street intersection in 
Los Angeles, was struck and injured by a truck 
owned by Standard Oil Co. of California and 
Etzell was taken to an 
Army hospital, treated at Government expense, 
and received his Army pay during the period he 


/ was incapacitated. The cost to the Government 
was $123.45 for hospitalization and $69.31 for 
‘pay. Etzell accepted $300 ($107.24 above Gov- 
‘ernment costs) from the driver and Standard 
Oil, whereupon he executed a release “. . . from 
any and all claims and demands which f now 
‘have or may hereafter have on account of or 
' arising out of the accident.” 


The United States brought suit in District 
Court to recover the cost of hospitalization and 
pay which was the result of the negligence of 


- Standard Oil and its driver. The District Court 


gave judgment in favor of the United States. 
Upon appeal, the Circuit Court of Appeals re- 
versed, and the Supreme Court of the United 
States granted certiorari. 

The theory of the Government case was not 
one of subrogation in view of the release signed 
by Etzell. It was based upon Standard Oil’s li- 
ability for tortious interference with the rela- 
tionship between the Government and a soldier 
which resulted in loss to the United States. Be- 
fore the Supreme Court there were two ques- 
tions in issue: 

(1) Was the case to be decided by Federal or State 

laws, and 

(2) Is the relationship between the United States 

and a soldier one that will support a cause of action 

against a tort-feasor who interferes with this rela- 
tionship resulting in loss to the United States. 


With regard to the question as to whether 
State or Federal law applied, the Supreme Court 
distinguished Erie Railroad Co. v. Tompkins 2 
by pointing out that the object of the Erie case 


was to secure in federal courts the application 


of the same substantive law as would control 


*Captain Eugene J. Harmon, USNR, is currently Director, Naval 
Reserve Division, in the Office of the Judge Advocate General. 
He holds the A.B. degree from Holy Cross College and the LL.B. 
degree from Boston College School of Law. A member of the 
Massachusetts Bar, Captain Harmon holds membership in the 
Massachusetts, Worcester County, Federal and American Bar 
Associations. 

1. United States v. Standard Oil Co. of California, 329 US 696 
(1946). 

2, Erie R. R. Co. v. Tompkins, 304 US 64 (1938). 
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if the suit were brought in a state where the 
Federal court was sitting. The Erie rule was 
designed primarily for diversity of citizenship 
cases, “to bring federal judicial power under 
subjection to state authority in matters essen- 
tially of local interest and state control.” * The 
Court felt that the relationship between the 
United States Government and its soldiers was 
exclusively a federal matter, and laws governing 
this relationship should be uniform throughout 
the several states. Hence, it held that federal 
rather than state law should be applicable. The 
Court further recognized what it designated as 
the “law of independent Federal judicial de- 
cision,” untouched by the Erie Decision yet ex- 
emplified by what the Court did in Erie by, in 
fact, creating new Federal law. In other words, 
the Court indicated that it had the power to cre- 
ate new substantive federal legal liability in the 
absence of affirmative Congressional action on 
a specific question. 

As to the second question relating to whether 
or not the relationship between the United States 
and its soldiers was sufficient to give rise to a 
cause of action for tortious injuries, the Court 
was presented with a thorough discussion of 
the historical origins and foundations of rela- 
tionships considered analogous to government- 
soldier relationship and which gave rise to well 
recognized liabilities. Under these views, li- 
abilities, created by common law and arising 
from tortious injuries inflicted upon persons 
standing in various special legal relationships, 
the harm was considered going not only to the 
injured person but also to the person to whom 
he is bound by the relationship tie. Classic ex- 
amples of such relationships mentioned were 
the master’s right to recovery for the ‘oss of 
services of his servant or apprentice; the hus- 
band’s similar action for interference with his 
marital relationship, including the loss of con- 
sortium as well as the wife’s services; and the 
parent’s right to indemnity for loss of a child’s 
services, including action for a daughter’s 
seduction. 

The Government argued that the government- 
soldier relation was strongly analogous to the 
already recognized relationships in law men- 
tioned above. However, admittedly it is not 
3. United States v. Standard Oil Co. of Cal., 332 US 301, 307 (1947). 
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identical to the relationship giving rise to a 
father’s action for a daughter’s seduction or a 
husband’s action for loss of consortium. A 
further argument was advanced, and adopted by 
the dissenting opinion, to the effect that the 
courts of England will permit Her Majesty to 
recover an outlay for the cure of a British soldier 
from injury by a negligent tort as well as the 
wages he was paid during his disability. 

The Court recognized that there very defi- 
nitely was a unique relationship between the 
Government and its soldiers and that the Gov- 
ernment has a duty to hospitalize, treat, and 
pay injured military personnel. It felt, however, 
that this case was not simply a question of cre- 
ating a new liability in the nature of a tort where 
one previously did not exist, but it further in- 
volved the fiscal policy of the United States and 
the appropriateness of the means to be used in 
executing that policy. In other words, it ap- 
peared to the Court to be an attempt by the 
Government’s executive arm to establish federal 
fiscal and regulatory policies in a situation not 
covered by traditionally established liabilities. 
The Court pointed out that irrespective of the 
merits of the fiscal policy of collecting medical 
expenses and salary from tort-feasors, it is Con- 
gress, not the Court, that is the custodian of 
the national purse and the arbiter of federal 
fiscal affairs. 

Further, Congress is without doubt aware 
that throughout the history of the Government 
losses have been constantly sustained through 
tortious interference with the relationship be- 
tween the Government and its military person- 
nel. Congress, as the legislative branch of the 
government, has the power by legislation to cre- 
ate the liability sought by the executive branch 
in bringing this suit. It could have done so in 
the past and may do so, if or when, it wishes. 

Accordingly, the Court was reluctant to use 
its judicial power to establish the new liability 
for the reason that it did not wish to intrude in 
a field which properly belonged to Congress. It 
further felt that making liability effective in 
this case would involve an element of surprise 
because of the settled contrary practice of no 
liability on the part of third party tort-feasors, 
affecting not only this case but many others. 
Congressional action would avoid the surprise 
that a decision in favor of the Government in 
this case would create. 

The Court indicated that the only real ques- 
tion remaining for decision was which organ of 
the United States Government should make the 
determination that liability exists in the tortious 
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interference with the government-soldier re- 
lationship. This question was resolved by hold- 
ing that in this instance the decision as to 
whether liability exists rests with Congress, not 
the courts, thus denying recovery to the United 
States. 

It has long been established law that a wrong- 
doer who commits a tort against a civilian is} 
liable for all of the elements of cost resulting 
from his wrongdoing, including cost of care by 
doctors, hospitals, nurses, as well as earnings 
lost during the period of disability. Ifthe victim 
bore the cost himself it would be a part of his 
own damages. If the civilian were a wife and> 
the expenses fell upon her husband, the husband f 
would be entitled to recovery. If the civilian} 


were a child, the damages would be recoverable} i 


by the parent. Asa result of the holding in the > 
Standard Oil case, the Government, which has f 
the affirmative duty of supplying medical and 
hospital care to its military personnel who have f 
been the victims of a tort-feasor, is precluded f 
from recovering those costs in a court action. 

In a situation where a military person is in-f 
jured and brings an action in a State court inf 
his own name to recover damages, there are two f 
rules of law governing the element of damages f 
regarding medical expenses and loss of earnings. 
In the majority of states the injured serviceman 
would be able to establish the medical costs and 
loss of earnings as elements of his damages, col- 
lect, and pocket them, even though they were f 
supplied at no cost to him by the Government. 

In the minority of states, a serviceman would 
be unable to collect medical expenses and loss 
of earnings unless they were paid out of his own f 
pocket. Thus, under one rule the injured serv- 
iceman could affirmatively collect the Govern- 
ment costs, and under the other rule the tort- 
feasor gains the advantage in that he is not 
liable for the costs incurred by the Government. 
Following the decision in the Standard Oil Co. 
case the subject of third party liability, so far 
as government reimbursement is concerned, 
faded into the background and became some- 
what of a closed subject. 

In the early 1950’s, a Naval officer became 
interested in the subject and wrote an article 
which was published in the Naval Institute Pro- 
ceedings. This article came to the attention of 
many people both in Government and Congress. 
Under stimulus from the Comptroller General 
and the Bureau of the Budget, a fresh look was 
taken at the losses incurred by the Government 
in third party liability cases. A bill was intro- 
duced in the 87th Congress which eventually 
became Public Law 87-693. House hearings on 
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| the bill were held in March of 1962. In these 


hearings it was emphasized that by Statute or 
Regulation, the United States could recover hos- 
pital and medical services costs in negligent 
third party cases by action of the Veterans’ Ad- 
ministration in cases involving veterans; under 
the Federal Employees’ Compensation Act +‘ in 
cases involving civilian employees ; by the Secre- 
tary of Labor under the Railroad Unemployment 
Insurance Act,® which provides that the Rail- 
road Retirement Board is entitled to reimburse- 
ment from third persons. A provision in Section 
33 of the Longshoremen and Harbor Workers’ 
Compensation Act* provided for third party 
recovery in cases of injury to seamen. 

The Comptroller General at these hearings 
indicated that in a thirty month period ending 


| June 30, 1959, there were some 5,400 accident 


cases involving injured military personne] in 
which third party negligence was involved and 


that potentially recoverable costs to the United 
| States, resulting from limitations imposed by 

the Standard Oil case on the Department of De- 
' fense, cost the Government millions of dollars. 
urt in 


The Department of Defense indicated that it 


_ anticipates from 8,000 to 10,000 cases annually 


for all services, involving injuries to military 
personnel or their dependents in which recovery 
from third person tort-feasors is a recognized 
potential. 


PUBLIC LAW 87-693 


Public Law 87-693 (76 Stat. 593), passed 25 
September 1962 and effective 1 January 1963, 
is an Act to provide for the recovery of the cost 
of hospital and medical care and treatment fur- 
nished by the United States from tortiously li- 
able third persons. It creates a right of recovery 
by the United States which was denied by the 
Supreme Court in the Standard Oil case. A sec- 
tion by section look at the act follows: 


SECTION 1. (a) In any case in which the United 
States is authorized or required by law to furnish hos- 
pital, medical, surgical or dental care and treatment 
(including protheses and medical appliances) to a 
person who is injured or suffers a disease under cir- 
cumstances creating a tort liability upon some third 
person to pay damages therefor, the United States 
shall have a right to recover from said third person the 
reasonable value of the care and treatment so fur- 
nished or to be furnished and shall as to this right be 
subrogated to any right or claim that the injured or 
diseased person, his guardian, personal representative, 
estate, dependent(s) or survivor(s) has against such 
third person to the extent of the reasonable value of 





4.5 USCA §§ 751, et seq. 
5. 52 Stat. 1107, as amended, 45 USCA § 361(a). 
6. 44 Stat. 1424, as amended, 33 USCA § 933. 


the care and treatment so furnished or to be furnished. 
The head of the department or agency of the United 
States furnishing such care or treatment may also re- 
quire the injured or diseased person, his guardian, 
personal representative, estate, dependents or sur- 
vivors as appropriate to assign his claim or cause of 
action against the third person to the extent of that 
right or claim. 

(b) Inorder to enforce such right, the United States 
may: 

(1) Intervene or join in any action or proceed- 
ing brought by the injured or diseased person 
against the third person who is liable for the injury 
or disease. 

(2) If such action or proceeding is not com- 
menced within six months after the first day in 
which care and treatment is furnished by the United 
States in connection with the injury or disease in- 
volved, institute and prosecute legal proceedings 
against the third person who is liable for the injury 
in a state or federal court, either alone, in its own 
name, or in the name of the injured person or in 
conjunction with the injured person, 

(c) Excepted from the Act are employers of sea- 

men treated under provisions of Section 322 of the Act 
of 1 July 19447 and hospital, medical, surgical or 
dental care and treatment furnished by the Veterans’ 
Administration to an eligible veteran for service- 
connected disability under the provisions of Chapter 
17, Title 38 USC. 
SECTION 2. (a) The President may prescribe regu- 
lations to carry out this Act, including a determina- 
tion of the reasonable value of hospital, medical, surgi- 
cal, or dental care and treatment furnished or to be 
furnished. 

(b) The head of the department or agency of the 
United States concerned may: 

(1) Compromise or settle and execute a release 
of any claim which the United States has by virtue 
of the right established by this Act; or 

(2) Waive any such claim in whole or in part 
for the convenience of the Government or if it would 
result in undue hardship upon the person who 
suffered the injury resulting in care or treatment. 
(c) No action taken by the United States under 

this legislation shall operate to deny to the injured 
person the recovery of that portion of his damage not 
covered hereunder. 

SECTION 8. This Act does not limit or repeal any 
other provision of law providing for recovery by the 
United States of the cost of care and treatment as 
described in Section 1. 

SECTION 4. Makes the effective date of the Act 
1 January 1963. 


The President, in order to implement the Act 
in accordance with Section 2, issued Executive 
Order 11060 in which he directed that the Di- 
rector of the Bureau of the Budget from time to 
time determine and establish rates that repre- 
sent the reasonable value of hospital, medical, 





7. 58 Stat. 696, as amended, 42 USCA § 249. 
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surgical, or dental care and treatment. In addi- SETTLEMENT AND WAIVER OF CLAIMS : CHA! 
tion, he directed that the Attorney General of (a) The head of the department or agency assert Tk 
the United States prescribe regulations to carry tng wach 0 cledns mae: . 693 1 
out the purposes of Public Law 87-693. (1) Accept the full amount of the claim and exe.f fj» : 
cute a release; ; on me 
DEPARTMENT OF JUSTICE ORDER NO. 289-62 (2) Compromise or settle and execute a release} - 
of any claim not in excess of $2,500 for care and : 
The Attorney General, by Department of treatment; » uali 
Justice Order No. 289-62, amended Chapter 1 of (3) Waive and im this connection relense eget #2 
Title 28 of the Code of Federal Regulations, and claim in excess of $2,500 in whole or in part, either men' 
added implementing regulations for the admin- for the convenience of the Government or if unduep 1™J¥ 
istration of Public Law 87-693 as follows: hardship would result for the person who suffered} stan 
the injury. ) pers 
ADMINISTRATIVE DETERMINATION AND ASSERTION (b) Claims in excess of $2,500 may be compro- one 
OF CLAIMS mised, settled, waived, and released only with thef trea’ 
(a) The head of a department or agency of the prior approval of the Department of Justice. Tl 
United States responsible for the furnishing of hospi- (c) The authority granted in this Section shallf and 
tal, medical, surgical, or dental care and treatment, not be exercised in cases which: } requ 
or his designee, shall determine whether such care (1) The claim for care and treatment has beenf WS 
or treatment was or will be furnished for an injury referred to the Department of Justice, or facil 
or disease caused under circumstances entitling the (2) A suit by the third party has been instituted be r 
United States to recover under Public Law 87-693. against the United States or the individual who re} If t 
If it is so determined, he shall assert a claim against ceived or is receiving the care and treatment. the] 
such third person for the reasonable value of such the 
care and treatment. Either the Department of J — ANNUAL REPORTS Gen 
or a department or agency furnishing the care an 
pantie may request te aie wore ase or agency The head of each department or agency shallf man 
to investigate, determine, or assert a claim under the report annually to the Attorney General by 1} of c: 
regulations. March, commencing in 1964, the number andg ™en 
(b) Each department or agency is authorized to distinct amounts of claims asserted and recov-) [I 
implement the regulations in this part and to give eries from third persons. Jud, 
full force and effect thereto. clos 
(c) Excludes care and treatment furnished by the BUREAU OF THE BUDGET othe 
Veterans’ Administration to an eligible veteran for " P . ’ ° the 
a service-connected disability. In compliance with the President’s Executive the 
Order, the Director of the Bureau of the Budget Om 
OBLIGATIONS OF PERSONS RECEIVING CARE AND determined the reasonable value for hospital, Con 
TREATMENT medical, surgical, or dental care to be as follows: F ga, 
(a) In the discretion of the department or agency (a) For care and treatment furnished by the United B out: 
concerned, any person furnished care and treatment States in Federal hospitals: tric 
under circumstances here applicable, his guardian, dire 
personal representative, estate, dependents, or survi- a He ad Effective Effective T 
vors may be required: n-Patient Day: aa = 
(1) To assign in writing to the United States Federal General and Tuber- “iss3 ™* Goes 08 
his claim or cause of action against the third per- culosis Hospitals_---~--- $37.00 $39.00 B mel 
son to the extent of the reasonable value of the care Federal Mental Hospitals_-. 14.75 14.75 F mec 
and treatment; Out-Patient Medical and of 
(2) To furnish such information as may be re- Den tal Treatment Per hos 
quested concerning the circumstances giving rise to Visit --------------=---- 8.00 8.00 Fin 
the injury or disease; (b) For care and treatment in a facility not oper- sub 
(3) To notify the department or agency con- ated by the United States, the rates shall be the \ 
cerned of a settlement with or an offer of a settle- amounts actually expended by the United States. Leg 
ment from a third person; (c) For care and treatment at Freedmen’s, Wash- Na 
(4) To co-operate in the prosecution of all claims ington, D.C., the rates shall be those charged full ma 
and acts by the United States against such third pay, private patients. ing 
persons. (d) For care and treatment at Canal Zone Gov-§— anc 
(b) Records as to the medical history, diagnosis, ernment Hospital, the rates will be those charged § for 
findings, or treatment may be withheld pending com- for treatment furnished to beneficiaries of other y 
pliance with the provisions of this Section. United States Government agencies. Inv 
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The Navy implementation of Public Law 87- 
693 was in the form of an “advanced change” to 


. the JAG Manual and supplemented by letters 
| from the Judge Advocate General to the various 
> District Commandants. 


Added to the categories requiring a JAG Man- 


, yal investigation was the situation in which hos- 


pital, medical, surgical or dental care and treat- 
ment was supplied by the Navy to any person 
injured or who suffers disease under the circum- 
stances creating a tort liability upon a third 


| person where the care and treatment exceeds 


one day in-patient care or four out-patient 
treatments. 

The responsibility for reporting treatment 
and care furnished in circumstances which may 
require investigation as to third party liability 
was placed upon the Navy hospital and medical 
facility furnishing such care. The report is to 
be made in triplicate on Form NAVJAG 508. 
If the treatment was furnished to members of 
the Department of the Army or their dependents, 
the forms are to be sent to the Commanding 
General of the Army or comparable area com- 
mand where the incidents occurred. In cases 
of care and treatment to members of the Depart- 
ment of the Air Force and their dependents, the 
forms are to be forwarded to the Base Staff 
Judge Advocate of the Air Force installation 
closest to where the care was provided. In all 
other cases the forms are to be forwarded to 
the Commandant of the Naval District where 
the incidents occurred, attention Disrict Legal 
Officer. In Guam, the forms are to ke sent to 
Commander, Naval Forces, Marianas, attention 
Staff Legal Officer. If the incidents occurred 
outside the geographical limits of any Naval Dis- 
trict or Guam, the forms are to be forwarded 
directly to the Judge Advocate General. 

There is a further obligation placed upon the 
hospitals and medical facilities furnishing treat- 
ment to forward an additional statement of 
medical care on NAVJAG 508 upon completion 
of hospitalization, subsequent treatment, re- 
hospitalization or other disposition of a patient 
in whose case a report had been previously 
submitted. 

When necessary, the Commandant or District 
Legal Officer shall direct that an appropriate 
Naval activity conduct an investigation in the 
manner provided for in the JAG Manual, insur- 
ing, of course, that unnecessary investigation 
and duplication of investigative effort per- 
formed for other purposes is avoided. 

Added to the already existing duties of an 
Investigating Officer, set forth in the JAG Man- 
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ual, is a further duty to insure that there is 
included in the investigative file in duplicate an 
executed Power of Attorney and Assignment 
(Standard Form 96-A) from a person fur- 
nished medical care and treatment which may 
be the subject of a claim in favor of the United 
States. Further, the Investigating Officer is to 
advise such person of the Government’s interest 
in any recovery he may receive and furnish him 
with a copy of Standard Form 96-A for his 
personal use. 

The Commandant of the Naval District or in 
cases arising in Guam, Commander, Naval 
Forces, Marianas, or the District or Staff Legal 
Officer shall approve or disapprove claims within 
his adjudicating authority ($1,000). He may 
assert demands and in that connection, compro- 
mise or settle claims within his authority 
($1,000). In exceptional or unusual cases, even 
though the claim may fall within the adjudicat- 
ing authority of the Commandant or Com- 
mander, the entire record together with com- 
ments and recommendations may be referred 
to the Judge Advocate General for appropriate 
action. In cases where the claim for medical 
treatment and care exceed $1,000, the record 
together with the recommendations of the Com- 
mandant shall be forwarded to the Judge Advo- 
cate General for appropriate action. 


EXECUTION OF RELEASES 


Releases of all claims in favor of the United 
States may be executed by the Judge Advocate 
General. In addition, other offices have been 
designated to execute releases for certain pur- 
poses as indicated: 


1) Deputy Judge Advocate General; the Assistant 
Judge Advocate General (International and Admin- 
istrative Law) ; Director, Litigation and Claims Divi- 
sion; Assistant Director, Litigation and Claims 
Division, for all purposes. 

2) Commandants of Naval Districts; Commander, 
Naval Forces, Marianas; or the District or Staff Legal 
Officers. 

a) In all cases involving payment in full of 
claims within the limits of their adjudicating au- 
thority ($1,000), 

b) Upon completion of repairs to Government 
property or the termination of medical care and 
payment in full therefor, 

c) In any case in which the Commandant of a 
Naval District is authorized to compromise or settle 
a claim. 


COMPROMISE AND SETTLEMENT 
The Judge Advocate General or his designee 
(Continued on page 258) 
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THE USE OF EVIDENCE 
OF 
PRIOR ACTS OF MISCONDUCT 


LT ROBERT C. WATSON, USNR* 


To THE AVERAGE layman, the fact that an 
accused pickpocket has been convicted of 
similar offenses in the past would probably seem 
an extremely relevant factor in determining 
whether he has acted as charged in the present 
instance. However, in order to protect the in- 
nocent from being convicted on the basis of a 
prior criminal record and to relieve an accused 
of the burden of litigating all of his past offenses, 
thereby obscuring the issues of the present trial, 
the general rule of law is that evidence of prior 
offenses or misconduct not charged is inadmis- 
sible on the issue of guilt of the offense charged. 
In this regard, the Manual for Courts-Martial 
provides : 
The general rule is that evidence that the accused has 
committed other offenses or acts of misconduct is not 
admissible as tending to prove his guilt, for ordinarily 
such evidence would be useful only for the purpose of 
raising an inference that the accused has a disposi- 
tion to do acts of the kind committed or criminal acts 
in general and, if the disposition thus inferred was 
to be made the basis of an inference that he did the 
act charged, the rule forbidding the drawing of an 
inference of guilt from evidence of the bad moral char- 
acter of the accused would apply.” 


As a general rule evidence of prior offenses is 
inadmissible where it tends only to show a pro- 
pensity on the part of the accused to commit 
crimes. However, where the evidence tends to 
prove some element of the present offense the 
danger that the court may infer guilt from the 
evidence of the accused’s criminal disposition is 
outweighed by the probative value of the evi- 
dence. Stated another way, relevant and com- 
petent evidence is not rendered inadmissible 
simply because it incidentally tends to prove 
that the accused has committed other offenses.” 

The rule governing the use of evidence of 
other offenses can be reduced to a question of 





*Lieutenant Robert C. Watson, USNR, is presently assigned to the 
Office of the Judge Advocate General, West Coast. He holds the 
B.S. and LL.B. degrees from Marquette University and is a 
member of the Wisconsin bar and the bar of the U.S. Court of 
Military Appeals. 

1. MCM, 1951, Para. 138g. 


2. United States v. Haimson, 5 USCMA 208, 17 CMR 208 (1954) 
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relevancy. The purpose of this article will be 
to discuss the circumstances under which evi- 
dence of other offenses is relevant and the re- 
strictions imposed upon its use in order to safe- 
guard the rights of the accused. 


GUILTY KNOWLEDGE 


In certain offenses it must be shown that the 
accused at the time of the alleged offense pos- 
sessed a certain knowledge. In a prosecution 
for possession of narcotics, for example, it would 
be a defense if the accused did not know the sub- f 
stance was a narcotic. Similarly, in a prosecu- 
tion for uttering a forged or counterfeit instru- 
ment it would be a defense if the accused was 
unaware of the fraudulent nature of the instru- 
ment. Accordingly, proof of knowledge is often 
necessary in these cases. 

It has been recognized that evidence of other 
similar acts provides a sound basis upon which 
to base an inference that the accused possessed 
the requisite knowledge in the present case. 
Therefore, evidence that the accused on other 
occasions possessed narcotics, received stolen 
property or uttered forged instruments is admis- 
sible on the issue of his knowledge of the nature 
of the object involved. 

The theory behind allowing admissibility in 
these circumstances is that the prior act prob- 
ably resulted in some sort of warning or knowl- 
edge and this warning or knowledge must prob- 
ably have led to knowledge in the present case. 

In keeping with this theory, it is apparent 
that the prior act or offense must be similar 
in nature and not too remote in time in order 
to give rise to an inference of knowledge and 
thus meet the test of relevancy. 


PROVING CRIMINAL INTENT 


Criminal intent is an element of proof in every 
criminal prosecution. The general criminal in- 
tent is, in effect, nothing more than the wilful 
doing of a criminal act—the absence of accident 
or mistake. This general criminal intent is in 
most cases inferred from the doing of an act 
such as murder, rape, or assault. 

3. Wigmore on Evidence, 3d Ed § 301. 
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On the other hand, certain crimes require 
proof of a specific criminal intent. In larceny 


' a specific intent to permanently deprive must 
, be established and in assault with intent to rape 


it must be established that the accused pos- 


| sessed a specific intent to commit rape.* 


In cases requiring proof of only a general 
criminal intent the requisite intent may be im- 
plied from the act and usually no issue of intent 
arises. However, if the accused, expressly or 
impliedly, claims his act was the result of acci- 
dent or mistake, the prosecution must prove the 
requisite intent. In this area, evidence of other 
misconduct is admissible to rebut the defense 
claim of accident or mistake. The theory of 
this rule is based on the simple fact that accident 
or mistake are abnormal causes of criminal acts 
and therefore the reoccurrence of a similar act 
tends to exclude the abnormal cause and point 
to the probability of the usual cause—criminal 
intent. 

Thus, in a case where the accused claimed he 
was merely an innocent bystander drawn by 
curiosity to the scene of a robbery, evidence that 
earlier on the same evening he participated in 
an assault upon another person in the same area 
was held admissible to rebut his claim.® 

Since this theory of evidencing criminal in- 
tent is based on the improbability that a like 
result will be repeated by chance or accident, 
the similarity of the prior misconduct, as is its 
closeness in point of time to the offense charged, 
is of the utmost importance to its probative 
value. 

In the latter category of specific intent of- 
fenses evidence of other offenses has been ad- 
mitted as relevant on the issue of the existence 
of the specific intent. Thus, in a desertion case, 
where the prosecution is required to prove that 
the accused intended to remain away perma- 
nently, the prosecution may show that the ac- 
cused had absented himself on numerous past 


‘occasions or that he was under a suspended 


sentence for a past offense or was awaiting trial 
on another offense as bearing upon his intent 
to desert.® 

Resort to prior acts is also possible in cases 
of assault with a specific intent or burglary with 
intent to commit a specific crime and like of- 
fenses requiring proof of specific intent. For 
example, a man may assault a woman for a num- 
ber of reasons and may not by his actions betray 
his actual intent. In this case it may be shown 
that a short time before he had committed a 
4. See note 31 infra. 


5. United States v. Hoy, 12 USCMA 554, 31 CMR 140 (1961). 
6. United States v. Reed, 13 CMR 925 (1953). 





721-748—64——-2 . 


249 


similar act wherein he clearly revealed an intent 
to rape.’ 


IDENTITY OF THE PERPETRATOR OF THE OFFENSE 
CHARGED 


In some cases the evidence clearly establishes 
that an offense has been committed and the only 
issue is the identity of the perpetrator. In these 
cases evidence of other offenses of the accused 
may be admissible if it tends to identify him as 
the perpetrator of the offense. 

The evidence of prior offenses may serve to 
link the accused with the charged offense in 
either of two ways. 

First: If the crime is committed by some de- 
vice or scheme evidence that the accused has pre- 
viously used the same device or scheme in the 
commission of a similar offense tends to link 
him with the crime charged. Thus, where the 
accused is charged with embezzlement by means 
of false invoices, evidence that he had on previ- 
ous occasions directed an employee to make up 
false invoices was properly received as tending 
to identify the accused as the perpetrator.’ Also 
where the accused is charged with forgery, evi- 
dence that he has previously used the same 
method of forgery tends to identify him as the 
forger and is properly admissible.® Since the 
theory of relevancy here is to identify the ac- 
cused with the crime by matching his previous 
modus operandi with the method used to commit 
the crime charged, the two offenses must be al- 
most similar and not too remote in time in order 
to be admissible.’° 

Second: If the accused has committed some 
other offense which tends to link him with the 
offense charged evidence of the other offense is 
admissible on the issue of identity. Thus, where 
the murder weapon is found at the scene of the 
crime and it can be established that the accused 
had, prior to the murder, stolen the weapon, this 
evidence would be admissible as tending to iden- 
tify the accused as the murderer.” Under this 
latter theory the other offense need not be similar 
so long as it tends to link the accused to the 
offense charged, providing it is not too remote 
in point of time.” 


TO SHOW A PLAN OR DESIGN 


The presence of a plan or design to do a given 
act has probative value in establishing that the 





7. United States v. Dove, 21 CMR 472 (1956). 

8. United States v. Brossman, 16 CMR 721 (1954). 

9. United States v. Dyche, 23 CMR 723 (1956). 

10. Op cit supra note 3 at §§ 416, 218. 

11. United States v. Eagles, 25 F2d 546 (DC Cir. 1928). 
12. Supra note 9. 
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act was infact done. While a plan is not always 
carried out, it is more or less likely to be carried 
out.*® 

Where the act itself (e.g. forgery, arson, etc.) 
is in issue the prosecution may resort to proof 
of the act by proving the accused had a plan or 
system of committing it. From proof of this 
plan the court can infer guilt of the offense 
charged. 

The fact that the accused had a plan or design 
must be established circumstantially in most 
cases. In this regard, proof that the accused 
committed other offenses in furtherance of the 
plan tends to establish the existence of a 
plan from which his guilt of the act may be 
inferred.'* 

Examples of this theory may be found in the 
following illustrative cases: 


(a) The accused is charged with burning B’s house. 
Evidence that she had earlier the same night burned 
A’s house and in the past had threatened to fix both 
A and B, may be admitted in support of the prosecu- 
tion’s theory that she had a plan to burn out A and 
B and thereby support the inference that she burned 
B’s house.” 

(b) The accused is charged with transporting fe- 
males for purpose of prostitution. The government’s 
theory is that the accused had a plan or design to 
live off the wages of prostitutes and transfer them 
to different states. Evidence that he previously lived 
off the prostitutes’ earnings is admissible to establish 
the existence of this plan and support the inference 
that he transported the woman in the instant case for 
the purpose of prostitution.” 

(c) The accused was charged with embezzlement 
of rationing coupons. The prosecution’s theory is that 
he had a plan to embezzle and sell coupons. Evidence 
that he had on six previous occasions given coupons 
to A was held to be admissible to support the prosecu- 
tion’s theory of a plan to embezzle and sell to A.” 

(d) The accused was charged with violation of an 
order prohibiting the resale of exchange cigarettes. 
The prosecution’s theory was that the accused had 
a scheme or plan to purchase cigarettes at the ex- 
change and resell them at a profit. In support of this 
theory the government was permitted to establish that 
in the past two months the accused had purchased 
coffee at the commissary and sold it on the black 
market.” 


While the acts in the above examples tend to 
identify the accused as the perpetrator and show 
the requisite intent, this is incidental. The acts 
are offered and admitted to establish the exist- 
ence of a plan to commit the charged offense. 

13. Op cit supra note 3 at § 102. 

14. Id at § 304. 

15. Mitchell v. State, 37 So. 76 (1904). 

16. United States v. Krulewitch 145 F2d 76 (2d Cir. 1944). 


17. Henderson v. United States 143 F2d 681 (9th Cir. 1944). 
18. United States v. Bryant, 12 USCMA 111, 30 CMR 111 (1961). 
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In this connection it should be noted that while 
evidence of other similar acts may be sufficient to 
show intent or identity, similarity is not suffi- 
cient to establish a plan or design. To establish 
a plan or design it must be shown that the other 
acts are naturally to be explained by the exist- 
ence of a plan to commit the act charged.”® 


TO SHOW MOTIVE 


Motive, the reason a man does an act, is not 
an element of a crime but it is an important 
factor from which other elements of the offense 
charged may be inferred. The fact that the 
proof of motive incidentally proves that the ac- 
cused also committed other offenses does not 
render it inadmissible. 

Examples of proof of motive through previous 
misconduct may be found in the following cases: 

In a prosecution for larceny it was permissible 
to show the accused had gambled heavily and 
that his bank account was overdrawn by several 
worthless checks. This evidence of the accused’s 
financial status established a motive for larceny 
from which the requisite intent to permanently 
deprive could be inferred.*° 

In a prosecution for desertion it was held per- 
missible to show that at the time the accused 
absented himself he was under a suspended 
sentence for a prior court-martial since this 
tended to establish a motive for desertion from 
which the requisite intent could be inferred.” 


OTHER OFFENSES INTERMINGLED WITH THE 
OFFENSE CHARGED 


In proving the offense charged it sometimes 
becomes necessary to describe an occurrence 
which involves a number of acts, some of which 
are also crimes. 

In a prosecution to escape from confinement 
it would be unreasonable to exclude evidence 
that the accused sawed through his bars merely 
because this evidence also shows destruction of 
government property. Such evidence is admis- 
sible because it is inseparable from the act 
charged. For example, in a prosecution for rape 
the prosecution was permitted to show that the 
accused tried to gain entry to a house. Failing 
in this, he set the house afire and when the girl 
came out he committed rape. Admission of the 
evidence of arson was not prejudicial since it 
was closely intertwined with the offense 
charged.”? 





19. Op cit supra note 3 at § 304. 

20. United States v. Sellers, 12 USCMA 262, 30 CMR 262 (1961). 
21. United States vy. Reed, supra note 5. 

22. United States v. Hunter, 2 USCMA 37, 6 CMR 37 (1952). 
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1961). 








TO REBUT MATTER RAISED BY DEFENSE 


Evidence of prior acts of misconduct or 


' offenses are often relevant to rebut an express 


or implied contention of the defense. Thus, 


_ where the accused raises the issue of entrap- 
- ment he impliedly states that he would never 
' have committed the offense had it not been for 
' the police prodding him into it. To rebut this 
' contention, it has been held permissible to estab- 
| lish the accused’s propensity to commit the 
_ offense by showing similar offenses in the past.** 


Where the accused is charged with murder 


2 and claims self-defense he impliedly states that 


he would not have used the weapon unless he 


' was in great danger himself. To rebut this con- 
' tention it has been held permissible to show that 


earlier on the night of the homicide he threat- 


_ ened another person with a similar knife since 


this tends to rebut the claim of self-defense.** 
Where the accused raises the defense of an 


| alibi to place him away from the scene of the 


crime it may be shown in rebuttal that he com- 
mitted other offenses near the scene of the crime 
charged. 


LIMITATIONS ON EVIDENCE OF OTHER MISCONDUCT 


The primary restriction upon the use of evi- 
dence of misconduct not charged is relevancy. 
The act must have substantial probative value 
as tending to prove a fact in issue rather than 
merely showing the bad character or criminal 
disposition of the accused. 

Examples of evidence failing to meet the 
standard of relevancy may be found in the fol- 
lowing cases: 


(a) In United States v. Pavoni® the accused was 
charged with larceny of an auto to which he had con- 
fessed. Evidence of previous auto thefts was held 
inadmissible because intent, knowledge or motive were 
not in issue and the evidence of prior misconduct 
could serve only to prejudice the accused by showing 
his bad character. 

(b) In United States v. Jones™ the accused was 
charged with possession of marihuana but there was 
no chemical analysis of the substance available. It 
was held error to admit evidence of prior convictions 
for narcotics offenses for his knowledge of the nature 
of the substance was not in issue and the evidence of 
prior convictions was not relevant on the issue of 
whether or not the substance was, in fact, marihuana. 


A further consideration under the general 


heading of relevancy is the nature of the prior 
misconduct and its proximity in point of time 





23. United States v. Boyd, 21 CMR 395 (1956). 

24. United States v. Harris, 6 USCMA 736, 21 CMR 58 (1956). 
25. 5 USCMA 591, 18 CMR 215 (1955). 

26. 2 USCMA 80, 6 CMR 80 (1952). 
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to the offense charged. The question of similar- 
ity of the misconduct not charged has been dis- 
cussed under the separate purposes for which it 
may be admitted. 

As to proximity to the charged offense no 
fixed rule can be stated. The precedents indi- 
cate various lengths of time. It is clear, how- 
ever, that the further back one goes in search 
of evidence, the less probative value attaches 
to the evidence. Therefore, if the act is suffi- 
ciently close to the charged offense to have pro- 
bative value, it may be admitted.2’? This deter- 
mination is left to the sound discretion of the 
law officer.*® 


DEGREE OF PROOF 


When evidence of other misconduct is offered 
to prove an element in issue it is not necessary 
to establish that the accused was convicted of 
the offense or to establish its commission beyond 
a reasonable doubt. However, the evidence must 
be based on more than a mere suspicion of past 
misconduct.?® And it should be borne in mind 
that the degree of certainty to which the mis- 
conduct can be established has a substantial 
effect upon the probative value of the evidence. 


NECESSITY 


Another factor which appears to warrant con- 
sideration under the general heading of rele- 
vancy is the necessity for evidence of other mis- 
conduct. We begin by recognizing the fact that 
evidence of offenses and misconduct not charged 
can be extremely damaging to the interests of 
the accused. It is only when the potential dam- 
age to the accused is outweighed by the probative 
value of the evidence that it is admissible. 

It follows, then, that where there is other evi- 
dence with which to establish a fact in issue 
without recourse to proof of other misconduct, 
or there is already ample evidence in the record 
so that the proof of other misconduct would be 
cumulative, although otherwise relevant, the 
evidence of other misconduct should be 
excluded.*° 

This “rule of necessity” has been followed by 
the Federal courts and has been, to a certain 
degree, recognized in military law. In United 
States v. Yerger ** the accused was charged with 
breaking restriction and unauthorized absence. 
In order to establish that the accused was duly 


27. United States v. Orluff, 153 F2d 292 (6th Cir. 1946). 

28. United States v. Kettenbach, 202 F 377 (9th Cir. 1913); United 

States v. Bryant, supra note 18. 

United States v. Britt, 10 USCMA 557, 28 CMR 123 (1959) ; United 

States v. Kelley, 7 USCMA 584, 23 CMR 48 (1957). 

30. United States v. Burge, 26 App D.C. 524 (1906) ; United States v. 
Martin, 127 F2d 865, 870 (DC Cir. 1942). 

31. 9 USCMA 182, 186, 25 CMR 444, 448 (1958). 
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restricted the prosecution put in evidence of a 
previous conviction for which he was sentenced 
to restriction. On appeal it was held that this 
was error since his restricted status could have 
been established without recourse to proof of 
previous offenses. 

In United States v. Marcey ** the Court of 
Military Appeals stated: 


. . « policy considerations sometimes dictate that ma- 
terial evidence should be held incompetent because 
the potentialities for harm to the accused far out- 
weigh the necessity of using the evidence for legitimate 
purposes. 


From these precedents ** it appears that in a 
case where the necessity for the use of evidence 
of other acts was far outweighed by the potential 
harm to the accused, prejudicial error would be 
found. For this reason the necessity for the 
use of the evidence and its potential harm to 
the accused should be carefully assessed by the 
trial counsel and law officer. 


LIMITING INSTRUCTIONS 


Whenever evidence of prior offenses or mis- 
conduct is admitted it is received for considera- 
tion on a limited issue. Due to the danger that 
from this evidence the court might infer a crim- 
inal propensity on the part of the accused to 
commit the act charged, the accused is entitled 
to an instruction limiting the court’s considera- 
tion of the evidence to the limited purpose for 
which it was admitted (i.e., intent, knowledge, 
motive, etc.). 

The accused’s entitlement to such a limiting 
instruction raises the issue of whether the law 
officer must instruct sua sponte or only upon the 
request of the defense. 

Initially the Court of Military Appeals held 
that in the absence of a request by the defense 
the law officer or president was under no obliga- 
tion to instruct swa sponte.** But the issue was 
reconsidered by the court in United States v. 
Bryant,® wherein a divided court, after review- 
ing its earlier decisions, concluded that a limit- 
ing instruction is a necessary concomitant of 
such evidence. The rule set down in United 
States v. Haimson ** was apparently overruled. 
Two cases then followed which seemed to indi- 
cate that the question of whether a limiting in- 
struction was required was to be decided upon 
the circumstances of each case.*7 These cases 
32. 25 CMR at 444. 


33. See also United States v. Schaible, 11 USCMA 107, 28 CMR 331 
(1960). 

34. United States v. Haimson, supra note 2. 

35. United States v. Bryant, supra note 17. 

36. Note 2, supra. 

37. United States v. Sellers, supra note 19. 
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created a great deal of confusion concerning 
the requirement of limiting instructions. 

In its most recent pronouncement * on this 
issue, the court, speaking through Judge Fergu- [ 
son, attributed the difficulty in reconciling its 
various earlier opinions to a focusing of atten- 
tion upon the erroneous failure to instruct 
rather than the resultant prejudice. 

The court went on to say that when evidence 
of prior misconduct is received the law officer is 
obliged to instruct, sua sponte, on the limited 
issue for which it may be considered. The law 
officer’s failure to so instruct is error. 

The Court in Back stated that, finding error 
in the law officer’s failure to give a limited in- 
struction, it will next consider whether prejudice 
resulted from the lack of such an instruction. 


On the one hand, evidence of the accused’s guilt may 
be such that the failure to restrict proof of other mis- 
conduct may be fairly said to have weighed not at 
all in connection with the findings and sentence. On 
the other, the record may present @ fair risk that the 
fact finders accorded weight on the merits to the 
matter. We cannot lay down any precise measure 
for answering this subsidiary question, which, of 


course, depends so much upon the circumstances of 
the individual case.” 


In examining the record for prejudice the 
court will consider whether, in view of the pos- 
ture of the record in the case, there is a fair 
risk that the court accorded weight to the evi- 
dence of misconduct in its consideration of the 
accused’s guilt of the offense charged. 

Some insight into the factors the court will 
consider in its determination of whether the 
lack of an instruction results in prejudice may 
be found in its recent decisions on this issue. 
First: it is clear from the language of the Back 
case that the presence of compelling evidence of 
guilt in the record dispels any question of 
whether the court gave weight to the evidence 
of misconduct. Therefore, in the face of com- 
pelling evidence, no prejudice results from the 
law officer’s failure to give a limiting instruction. 
Second: the type of misconduct shown appears to 
be a factor which will be weighed by the court 
in its consideration of the question of prejudice. 
In the case of United States v. Sellers ® the de- 
cision appeared to turn on the fact that the mis- 
conduct shown was not of the type which the 
trial court would give weight to on the issue of 
guilt. Third: the arguments of counsel and the 
discussion of the president or law officer at the 

(Continued on page 258) 


38. United States v. Back, 13 USCMA 568, 33 CMR 100 (1963). 
39. 33 CMR at 103. 


40. United States v. Sellers, supra note 19. 
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CONGRESS LOOKS AT THE NAVY— 
THE HEARINGS ON AIRCRAFT, MISSILES, 
SHIPS, AND R.D.T.&E. 


CAPT BENJAMIN R. FERN, USN* 


| = DETERMINE THE NAVY. With- 


out them there could be no Navy. From 
some esoteric university research under Navy 
sponsorship to a full-scale Marine amphibious 
landing, the scope of almost all activities of the 
Navy is related to the number and types of ships. 
The number of carriers determines the number 
of destroyers and aircraft which the Navy will 
have. . The number and classes of submarines 
determine the necessity for certain schools. 
Employment levels at the Naval Shipyards are 
determined by the size of the fleets. Ultimately, 
the total ships determine the strength and dis- 
tribution of personnel of the Navy. 

Who then determines the number and types 
of ships inthe Navy? The Chief of Naval Op- 
erations, the Secretary of the Navy, the Secre- 
tary of Defense, or the President? Or the 
Congress? To a certain extent, all do, for the 
process of deciding what and how many ships 
the Navy will have is complex and lengthy. 
Although the President is the Commander in 
Chief of the Navy, the Congress has the power 
to provide and maintain a Navy. One of the 
most critical phases of the process is the legisla- 
tive review of the requirements for aircraft, 
ships, naval vessels; and research, development, 
test and evaluation. 

Each Fall there is considerable activity in 
various Navy Department offices when prepara- 


' tions begin for the so-called “412 hearings.” 


Anyone not involved may understandably ask 
what 412 is. The full title of these Congressional 
hearings is the Authorization of Appropriations 
During Fiscal Year 19— for Procurement of 
Aircraft, Missiles, Naval Vessels, and Research, 
Development, Test, and Evaluation for the 
Armed Forces. Sometimes the hearings are 
referred to as the Military Procurement and 
R&D Authorization hearings. The name Mili- 
tary Posture is also used but really denotes just 


*Captain Benjamin R. Fern, U.S. Navy, is currently assigned to the 
Office of Legislative Affairs. He holds the A.B. degree from Queens 
College and the LL.B. degree from The George Washington Uni- 
versity. Captain Fern is a member of the bar of the District of 
Columbia and holds membership in the American Bar Association. 
He has held various operating commands and has served as Naval 
Attaché to Uruguay. 
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the introductory statements by the Secretary of 
Defense, the Chairman of the Joint Chiefs of 
Staff, the Secretaries of the military depart- 
ments, and the Chiefs of the military services. 
The Military Construction Act of 1959, as 
amended, provides in subsection 412(b), 


No funds may be appropriated after December 31, 
1960, to or for the use of any armed force of the 
United States for the procurement of aircraft, mis- 
siles, or navdl vessels, or after December 31, 1962, 
to or for the use of any armed force of the United 
States for the research, development, test or evalua- 
tion of aircraft, missiles, or naval vessels, or after 
December 31, 1963, to or for the use of any armed 
force of the United States for any research, develop- 
ment, test, or evaluation, unless the appropriation 
of such funds has been authorized by legislation en- 
acted after such dates.” 


The effect of this provision is to require a re- 
view by a legislative committee of the Congress, 
which in this case means the Committees on 
Armed Services, before certain parts of the an- 
nual military budget request may be considered 
by an appropriations committee. 

Starting in 1949, when the full House Armed 
Services Committee came to the Pentagon, rep- 
resentatives of the armed forces have been brief- 
ing the Armed Services Committees at the be- 
ginning of each session of Congress on the 
overall military situation. But before Congress 
approved the authorization requirement in 1959, 
the annual appropriations for the Department 
of Defense for much of the procurement and 
the research and development were subject to 
no limitation. Under this practice, the Com- 
mittees on Armed Services did not participate 
in the annual reviews of fundamental decisions 
affecting the weapons systems with which the 
armed forces were being equipped. The result 
was not consistent with the division of responsi- 
bility for legislative subject matter which was 
contemplated by the rules of both Houses. Un- 
der these rules, both Armed Services Committees 
are responsible for, inter alia, common defense 
generally; the Department of Defense and the 
military departments generally ; and the size and 
composition of the Army, Navy, Marine Corps, 
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and Air Force. The Senate Committee also 
handles legislation relating to aeronautical and 
space activities peculiar to or associated with the 
development of weapons systems or military op- 
erations, while the House Committee is cogni- 
zant of scientific research and development in 
support of the armed forces. 

The original authorization provision of 1959 
did not include research, development, test, or 
evaluation. These areas were added by amend- 
ments in 1962 and 1963. 

It should be noted that section 412 does not 
include all procurement but only that involv- 
ing aircraft, missiles, or naval vessels. Less 
than one-third of the new obligational authority 
requested by the Department of Defense this 
year was subject to legislative authorization. 
The remainder includes such activities as oper- 
ations and maintenance and pay of military per- 
sonnel, and procurement for programs other 
than aircraft, missiles, and naval vessels. A 
higher proportion of Navy and Air Force ap- 
propriations, however, require authorization 
than do appropriations for the Army. 

Thus, although the Committees on Appropria- 
tions must fund all of the annual defense pro- 
grams, the Committees on Armed Services have 
the opportunity to be informed of the overall 
military posture in conjunction with their de- 
liberations on those activities which are most 
closely related to present and future national 
security. 

With appropriations generally being on a 
yearly basis, preparation for the 412 authoriza- 
tion is of a cyclical nature. Some months after 
the new Congress is elected, and at comparable 
times in the off years, an ad hoc committee is 
usually formed in the Navy Department to de- 
velop and coordinate the Navy and Marine 
Corps preparations for the 412 hearings. More 
or less formally organized, the group represents 
the Office of the Chief of Naval Operations, the 
Office of Legislative Affairs, the Office of the 
Navy Comptroller, and Headquarters Marine 
Corps. 

Before this group can shape the production 
of a Navy presentation, it must obtain the views 
of the Secretary of Defense and of the Commit- 
tees on Armed Services as to the anticipated 
form and extent of the hearings. The appro- 
priations authorization legislation is assigned 
to the Office of SecDef for action, hence the 
Assistant to SecDef for Legislative Affairs is 
basically responsible for responding to the Com- 
mittees’ desires. Liaison with his office and 
with the cognizant professional staff member of 
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the Congressional Committees is maintained 
through the OLA member of the Navy ad hoc 
group. He seeks to advise, as early as prac- 
ticable, the expected dates of the hearings, f 
changes from the form of the previous year’s 
testimony, the amount of detail desired by the 
Congressional Committees, the form of back-up 
material, the minimum dollar cut-off of pro- 
grams to be presented, and other ground rules 
and guidance for the Navy. 

The OpNav member serves notice on various 
OpNav offices and other program sponsors to 
prepare presentations on subjects under their 
cognizance. 'These program sponsors, who are 
intimately acquainted with the status of ap- 
proval of their programs, represent the sub- 
stantive working level for the procurement 
program of aircraft, missiles, naval vessels, and 
research and development. At this point in 
time, their programs are usually far from firm. 

The ad hoc committee then schedules a series 
of ‘‘murder” boards to provide a critique of the 
individual presentations and to coordinate the 
various subjects into an integrated Navy and 
Marine Corps whole. Due to the voluminous 
and detailed nature of the material presented, 
there is great reliance on visual aids. The mur- 
der boards bring out such upsetting observa- 
tions that figures on graphics must be large, that 
common Pentagon terminology is not always 
understood on the Hill, that only approved pro- 
grams may be presented, and that substantiation 
must be ready for every fact. 

While this is going on, SecNav, CNO and the 
Commandant of the Marine Corps are having 
their personal statements prepared. In theory, 
the Secretary’s remarks derive from that of 
SecDef, while the CNO and CMC supplement 
SecNav in the professional area. All state- 
ments combine military posture comments with 
an analysis and justification of the Navy-Marine 
Corps budget requests. Preparation of these 
statements is not unlike getting ready for ap- 
pearances before any Congressional committee 
hearing. Although the ad hoc Navy Committee 
has not been responsible for preparing state- 
ments, it has necessarily had to insure that there 
was a consistency between what SecNav, CNO, 
and CMC were planning to say and what the 
program sponsors would later present. 

It might be well to mention two other related 
tasks which may be performed within the Navy 
Department about this time, the appropriations 
hearings presentations and the freshmen Con- 
gressmen briefings. Most of the witnesses who 
testify before the Committees on Armed Serv- 
ices will later appear before the Committees on 
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Appropriations so that preparation for the two 
types of hearings is largely common. It is for 
this reason that the Navy Comptroller’s office, 
which is charged with the responsibility for ap- 
propriations matters, is represented on the ad 
hoc committee. At the beginning of each new 
Congress, or every two years, there has been a 
custom of inviting all the newly-elected Senators 
and Congressmen to the Pentagon for a series 
of orientation briefings on the organization and 
functions of the Navy and Marine Corps. Some 
of the material developed for the authorization 
hearings can also be used for the freshmen 
Congressmen briefings. But it should be real- 
ized that the purpose of the authorization and 
appropriations hearings is to pursuade the re- 
sponsible Congressional committees of the justi- 
fication for the Navy’s needs, while the purpose 
of the orientation briefings is merely to acquaint. 
Of course, freshmen Congressmen vote just as 
do veteran Congressmen, and, from a salesman’s 
viewpoint, an initial impression may be a lasting 
one. Because of this community of interest of 
the Armed Services and Appropriations Com- 
mittees and of the freshmen Congressmen, the 
ad hoc committee has attempted to coordinate 
some of the Navy’s presentation for all three 
groups. 

As anyone who has appeared before a Con- 


gressional committee can attest, a witness who 
is seeking to convince a committee to accept his 
views does well to be responsive to the desires 
of the committee members, particularly the 


chairman. As a practical matter, it is not al- 
ways easy to determine in advance what a com- 
mittee needs. For example, should the witness 
go into great detail in explaining technical mat- 
ters, or will he be insulting the intelligence and 
wasting the time of the committee members who 
are quite familiar with the subject? A usually 
fruitful source of guidance here is the profes- 
sional staffs of the committees. As indicated 
earlier, the OLA action officer maintains a liai- 
son for this purpose on a continuing basis. But 
because of the comprehensive and significant 
nature of the 412 hearings, additional guidance 
is obtained from a full-scale rehearsal or dry 
run of the Navy’s presentations. 

On a scheduled day, sometime about the first 
of the year, the professional staffs of the Armed 
Services Committees and the Defense Subcom- 
mittees of the Appropriations Committees of 
both the House and Senate are invited to the 
OpNav briefing theater in the Pentagon. These 
persons, numbering some twelve, bring an im- 
pressive amount of intelligence and experience 
to bear on behalf of their committees. The pro- 


fessional staffs not only are familiar with the 
subject matter of the legislation they handle, 
but possess a perceptive understanding of the 
interests of the members of the committees. 
The Navy show generally is introduced by some 
informal remarks of SecNav and CNO and then 
proceeds to unveil, program by program, the 
requests for authorizations for aircraft, mis- 
siles, naval vessels, and R. D. T.& E. There is 
no problem of encouraging the committee staffs 
to be candid, so that their critique invariably 
results in a better presentation later on the Hill. 

Continuing right:up to the threshold of the 
committee hearing rooms, the presenters polish 
their products to a fine gloss. Until the Presi- 
dent’s budget is presented to the Congress, all 
numbers of equipments and dollars are espe- 
cially tentative. Meanwhile, OLA seeks to assist 
the officers who will appear for the Navy by pro- 
viding a summarization of the experience of 
previous years. Not only are questions of con- 
tinuing moment gleaned from former testimony 
before the committees, but new questions are 
anticipated from the various known interests 
of Committee Members. A recent visit to a 
military unit by a Congressman, for example, 
may provide the basis for questioning, as do the 
current press, constituent interest in bases and 
contracts, or the professional background of the 
Member. 

Usually the first order of business before the 
Committees on Armed Services other than their 
organization meetings at the beginning of each 
session, the 412 hearings commence in February 
or March. Concurrently an authorization bill, 
based upon the President’s budget, is introduced 
by at least one of the Committee Chairmen. In 
a technical sense, the 412 hearings are on this 
bill. As the organizing of the Senate generally 
lags behind that of the House, the House Armed 
Services Committee usually starts hearings first. 

It has been the practice of the Armed Services 
Committees that the full committees hold the 
hearings on the authorization bills. Last year, 
however, the Chairman, House Armed Services 
Committee, established a Subcommittee on Re- 
search and Development with a Subcommittee 
Counsel of its own. The R. D. T. & E. part of 
the authorization, therefore, was considered by 
the subcommittee which then reported to the 
full committee. 

Because of the security classification of some 
of the information presented in the 412 hearings, 
all sessions have been designated as Executive 
and strict control is maintained of those persons 
who may attend. Other than the witnesses and 
back-up witnesses, only one representative from 
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each military service has been permitted to mon- 
itor the hearings. On occasion, when very sensi- 
tive matters are being discussed, even these rep- 
resentatives have been ordered to leave the 
committee hearing room. The press, of course, 
may not attend. This does not mean that the 
public is denied all information, for unclassified 
versions of witness statements and of the pro- 
ceedings are usually released. 

Over the years the list of witnesses has de- 
veloped a pattern. The lead-off witness has al- 
ways been the Secretary of Defense. He has 
almost regularly been accompanied by the Chair- 
man of the Joint Chiefs of Staff. With much 
of the research and development appropriations 
now being subject to authorization, the Director 
of Defense Research and Engineering has also 
been appearing for the Office of the Secretary 
of Defense. 

Upon completion of these appearances, the 
Departments of Army, Navy, and Air Force 
are next represented in that order. The overall 
Navy presentations are made by the Secretary, 
the Chief of Naval Operations, and the Com- 
mandant of the Marine Corps. Particular au- 
‘ thorization requests are then presented by the 
Deputy Chiefs of Naval Operations for Air, for 
Fleet Operations and Readiness, and for Devel- 
opment; and the Chief of Naval Research. The 
DCNO (Air) has sometimes been assisted by the 
Chief of the Bureau of Naval Weapons, while 
the DCNO (FltOps & Readiness) has been 
accompanied by the Chief of the Bureau of Ships 
who is also the Navy’s Coordinator of Shipbuild- 
ing, Conversion & Repair. Additional elabora- 
tions may be presented if the Committee desires 
detailed clarification of certain programs, such 
as Polaris, ASW, or command and control. 

Secretary of Defense McNamara has brought 
to the 412 hearings the innovation which has 
characterized his participation in all other De- 
fense matters. His prepared statements have 
not been merely long—some 200 pages—they 
have been extremely comprehensive and factu- 
ally detailed. The Secretary has presented all 
of the Department of Defense programs and 
their estimated cost, progress, and status. If 
alternative programs were proposed, the Secre- 
tary has explained the reasons on which his de- 
cision was based. Although he has provided 
budgetary data in terms of the tradition appro- 
priations structure, his mode of presentation 
has also grouped programs by function. This is 
the so-called “functional budget” or “program 
package” concept. Thus, under the heading of 
Strategic Retaliatory Forces the Secretary com- 
bines the Strategic Air Command, Polaris sub- 
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marines, and other programs which are related 
because of their common strategic retaliatory 
mission. It has been facetiously remarked that 
when Mr. McNamara finishes testifying there 
is not much left for anyone else to say. This is 
not true, of course, as departmental and pro- 
gram representatives elaborate within their own 
areas of responsibility. 

One unique feature of the 412 hearings is the 
extensive utilization of graphic aids. Most Con- 
gressional hearings receive oral testimony only, 
but the Armed Services Committees are used 
to the military propensity for graphically por- 
traying statistical tabulations, maps, organiza- 
tion charts, photographs and drawings, and ac- 
tion photography. Since the 412 presentations 
are not unlike selling a product or teaching a 
subject, the increased understanding that is ob- 
tained from using graphic aids can be expected 
to result in a better informed Committee. 

The student of the military_appropriations 
authorization process cannot really appreciate 
the significance of what is happening unless he 
has observed the strong leadership exercised by 
the Chairmen of the Armed Services Commit- 
tees, Senator Russell and Representative Vin- 
son. Both of these men have profound insights 
into military affairs and tremendous influence 
in the Congress. Consequently their committees 
reflect a degree of disciplined unity and militant 
dedication that is not always found in the Con- 
gress. For example, once started, the 412 hear- 
ings run day-in day-out morning and afternoon 
until completed, with but few exceptions. The 
Chairmen tolerate few irrelevant discussions 
or politically partisan speeches. Messrs. Rus- 
sell and Vinson expect the same attention and 
interest of their freshmen members as they 
themselves devote to an impressively technical 
and weighty amount of information. While 
awareness of the responsibility of the Congress 
for the national security is also a motivating 
force to each Committee Member, the fact that 
the military authorization legislation is enacted 
promptly each year is a personal tribute to these 
two Chairmen. 

In order to prepare later witnesses for prob- 
able questions and to inform responsible officials 
in the Navy Department of the progress, an of- 
ficer from OLA monitors each of the hearings. 
His reports, appropriately classified, are rap- 
idly disseminated within the Department. 

A month or so after the respective hearings 
are completed, the Senate and House of Repre- 
sentatives publish transcripts of the hearings, 
with all classified information deleted, thus pro- 
viding a permanent public record. 
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When all the witnesses have been heard, the 
Committee acts on the bill. The adoption by 
the Committee of amendments is called marking 
up the bill. Sometimes, if changes are extensive, 


' a clean bill is introduced as a substitution for 


the original bill. The Committee then reports 
its recommendations to its parent body. Printed 
as a public record, the report often embodies 
arguments or statements of facts, as well as 
minority views. 

The Senate usually acts on the bill soon after 
it is reported. The rules of the House of Rep- 


| resentatives require that in order for the bill to 


be taken up ahead of pending legislation on the 
calendar, the Committee on Rules must grant a 
special order providing times and methods for 
consideration. This Committee, for example, 
may approve a four-hour open rule for the au- 
thorization bill. Assuming that the Rules Com- 
mittee’s rule is agreed to by the House, this 
means that the authorization bill may be debated 
on the floor of the House for four hours and 
that amendments may be offered frem the floor. 
But before the Rules Committee issues an order, 
it conducts a brief hearing on the legislation in 
question. At this hearing, the Chairman of the 
Armed Services Committee, who is usually ac- 
companied by the ranking minority member of 
his committee, argues in favor of early consid- 
eration for his bill. 

Floor debate on the military appropriations 
authorization bill is not materially different than 
debate on any other major legislation. Spec- 
tators in the galleries are frequently surprised 
by the intimate familiarity of the debators with 
the subject matter. In recent years the most 
controversial aspects have been the RS—70, the 
total amount of money authorized, and the ade- 
quacy of the shipbuilding program. Most of 
these issues were considered quite thoroughly 
in committee so that the bill sponsors were 
seldom if ever caught by surprise. 

Differences may exist in the versions of the 
authorization bills passed by the Senate and by 
the House of Representatives. Theoretically 
the first chamber to pass a bill is given the op- 
portunity to accept the changes made by the 
other body. But if differences are significant, 
which has always been the case with the 412 
bills, a conference is held by managers from each 
House who attempt to bring the sense of the 
two Houses together. Upon approval of the 
joint conference report on both sides of the Con- 
gress, the bill is enrolled and transmitted to the 
President for approval as a public law. 

One may ask what is the necessity and value 
of this entire process of authorizing appropria- 


\ 


tions for aircraft, missiles, naval vessels, and 
R. D. T. & E. It has already been noted that 
this legislative review permits the Armed Serv- 
ices Committees to participate in the annual 
review of the fundamental decisions affecting 
the development and procurement of weapons 
systems. There appears to be ample parallel 
of legislative review in other fields as well. 
Certain annual appropriations for the National 
Aeronautics and Space Administration, for ex- 
ample, are subject to authorization by the Senate 
Committee on Aeronautical and Space Sciences 
and by the House Committee on Science and 
Astronautics. Some Atomic Energy Commis- 
sion appropriations are likewise first reviewed 
by the Joint Committee on Atomic Energy. 
And foreign aid must be authorized by the For- 
eign Relations and Foreign Affairs Committees. 

Not to be overlooked is the bonus educational 
effect of the authorization process. Collectively 
the 412 presentations comprise the finest annual 
synthesis of the philosophy underlying the 
equipping of the armed forces. At this time, 
members of the Armed Services Committees 
and the staffs of these Committees have the 
opportunity to be informed by the highest offi- 
cials of the Department of Defense of the rea- 
sons for procuring and developing every system 
of aircraft, missiles, and naval vessels. During 
the rest of the year these Committees are con- 
fronted by a great number of legislative and 
investigatory items relating to the armed forces, 
ranging from military pay and allowances to the 
delineation of military areas and zones. It 
would appear that the responsibilities of the 
Committees can be better discharged if their 
Members and staffs are knowledgeable in mili- 
tary equipment. This is just as true of the 
veteran legislator, who welcomes a refresher 
course, as it is of the freshman with little pre- 
vious military experience. When the military 
appropriations reach the floor, each Senator and 
Representative must learn enough to vote 
wisely. Certainly he is helped if he has had to 
previously vote on an authorization bill. 

In addition to the Congress, the public is also 
informed of military issues by the authorization 
legislation. Matters of vital importance to the 
country’s security, such as the rate of phasing 
out of manned aircraft, are frequently subject 
to varying views and thus widely publicized in 
the press. Public interest insures a more 
representative legislature as well as greater 
support of the armed forces in times of need. 

An incidental but nonetheless very useful con- 
sequence of the 412 hearings is the dissemina- 
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tion throughout the military establishment of 
the policies of high DOD officials on many mat- 
ters. The scope of the testimony is so far- 
ranging, that officers, civilians, and men are able 
to conveniently learn how the Secretary of De- 
fense feels about Army tactical airlift, why a 
nuclear-powered aircraft carrier is desired at 
this time, and the reasons for the suspension of 
the Skybolt missile program. While this type 
of information is officially available to persons 
who need to know, someone not working in the 
particular area would be hard-pressed to ob- 
tain it. A well-informed military is just as im- 
portant as a well-informed public. 

Another result of the 412 hearings arises from 
the airing of problems. In the 1961 hearings 
before the House Armed Services Committee, as 
an illustration, the Navy argued that the rate 
of replacement of naval vessels was so low that 
much of the fleet was falling behind technolog- 
ically. A special subcommittee was accordingly 
directed to determine the extent of bloc obsoles- 
cence. This subcommittee conducted extensive 
hearings and reported its views of the serious- 
ness of the situation and of the corrective meas- 
ures needed. The creation of the Defense Agen- 
cies, such as the Defense Supply Agency and the 
Defense Communications Agency, also led to 
a Congressional inquiry as a result of testimony 
during the 412 hearings. Due to the differences 
of opinions between officers of the Air Force 
and the Secretary of Defense, which were pub- 
licly manifested during the authorization hear- 
ings, the House Armed Services Committee 
added language to the military procurement au- 
thorization for the 1963 and 1964 fiscal years 
which authorized particular amounts of money 
for the development of the RS—70. 

In summary, the annual legislative authoriza- 
tion of the appropriations for the procurement 
of aircraft, missiles, and naval vessels and for 
research, development, test, and evaluation pro- 
vides a comprehensive review for the Commit- 
tees on Armed Services and for the Congress. 
Both the civilian and military presenters and 
the members of the Armed Services Committees 
view the authorization process with great seri- 
ousness. The resulting law and its legislative 
history furnish some valuable guidance to the 
Committees on Appropriations and to the Con- 
gress in acting on the military budget requests. 
Worthwhile by-products accrue from the pub- 
lic disclosure of releasable information on our 

present and future weapons systems. 
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MISCONDUCT 


time the evidence of misconduct is admitted will 
be considered. If, asin the case of United States 
v. Hoy," this discussion leaves it clear to the de- 
fense and the trial court that the evidence of mis- 
conduct is admitted only for consideration on 
a limited issue, it is likely that no prejudice 
will be found to flow from the failure to give 
a formal limiting instruction.*? 


(Continued from page 252) 





41. United States v. Hoy, supra note 4. 

42. United States v. Hoy, supra note 5; see also Chief Judge Quinn’s 
dissenting opinion in United States v. Back, supra note 39, and 
United States v. Williams, 13 USCMA 208, 32 CMR 208 (1962). 





TORT LIABILITY: (Continued from page 247) 


may compromise or settle claims in favor of the 
United States for medical care in amounts not 
to exceed $2,500. If the claim for medical care 
exceeds $2,500, it also may be compromised or 
settled, but only with prior approval of the De- 
partment of Justice. Commandants may com- 
promise and settle claims for medical care not 
to exceed $1,000. 

There are two situations in which no claim for 
medical care may be compromised or settled. 
They are: 

1) If the claim has been referred to the Depart- 
ment of Justice, or 
2) If a suit by a third party has been instituted 


against the United States or against the individual 
who received the care. , 


WAIVER OF CLAIMS 


Claims for medical care shall be waived only 
by the Judge Advocate General or such other 
officers as may be specifically designated by him. 
The grounds for waiver are twofold: 


1) That it be in the interest of the United States 
to waive the claim, or 

2) That collection of the Government’s claim would 
create undue hardship for the injured party. 


In cases where the Commandant feels that 
waiver would be appropriate, the record to- 
gether with his recommendations shall be for- 
warded to the Judge Advocate General. Quar- 
terly statements are required, commencing not 
later than 30 April 1963, setting forth the num- 
ber in dollar amounts of medical expense claims 
asserted against and recoveries from third 
persons. 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


BASIC ALLOWANCE FOR QUARTERS—Court decree absolving 
member dependents removes entitlement to increased BOQ 
for member with dependents 


® The question as to whether a member who has been 
relieved of the responsibility for making payments for 
temporary alimony and child support by order of court, 
but who is willing to make such payments upon the 
return of the child to his custody, may be credited with 
the basic allowance for quarters as a member with de- 
pendents on behalf of his legitimate son, was submitted 
to the Comptroller General for his decision. The Comp- 
troller held that the fact that the member in question 
was willing to take custody of the child and make the 
alimony payments did not alter the well established rule 
that in the absence of a showing of contributions by the 
officer to the support of his wife or children, entitlement 
to increased quarters allowance as for an officer with 
dependents is not authorized where the member is sep- 
arated from his wife and has been absolved of respon- 
sibility to support her. (Comp. Gen. Dec. B-151278 of 
17 May 1963) 


CONTINGENCY OPTION ACT—Annuity payments—Remarriage of 
widow and subsequent annulment 


® The Comptroller General has held that the widow of 
a member who remarries and thereby terminates her 
annuity payments under the Contingency Option Act, 
67 Stat. 501 (now Retired Serviceman’s Family Protec- 
tion Plan, 10 USC 1431-1446) is not entitled to renewal 
of such annuity payments upon the subsequent annul- 
ment of her marriage. While Congress has made spe- 
cific provision for reviving widows’ benefits under laws 
administered by the Veterans Administration in certain 
cases upon annulment of a remarriage, no legislation 
has been enacted to authorize reinstatement of an an- 
nuity under the Contingency Option Act upon annulment 
of a remarriage. 

Courts have held that under New York law a voidable 
marriage on grounds of fraud is not void ab initio. The 
Comptroller held that in view of the conflict in the court 
decisions concerning the effect of the annulment of a 


F second marriage with respect to the revival of benefits 


which were terminated when that marriage was entered 
into, and in the absence of evidence of Congressional 
intent to revive an annuity under the Contingency Op- 
tion Act upon annulment of a remarriage, there was no 
basis for the reinstatement of the annuity. (Comp. 
Gen. Dec. B-141945 of 21 March 1963) 


JOINT TRAVEL REGULATIONS—Dependent acquired while on leave 


® On 7 January 1963 the Comptroller General consid- 
ered the entitlement of a member to a travel allowance 
for a wife to whom he was wed while on leave, the 
member having been ordered to his new permanent sta- 
tion before the marriage. The member in question was 
transferred from the 3d Marine Division, Okinawa, to 


_ 


the Marine Barracks, Naval Missile Facility, Point Ar- 
guello, Lompoc, Calif., as a permanent change of sta- 
tion. Paragraph 7060-3 of the Joint Travel Regula- 
tions provides that a member detached from an overseas 
permanent station and not assigned a new permanent 
station, such station being assigned upon his arrival at 
a temporary duty station in the United States for proc- 
essing and disposition, and who marries prior to the 
expiration of leave granted after arrival at the tempo- 
rary duty station and on or before the effective date of 
orders directing a new permanent station is entitled to 
transportation of his dependent at Government expense. 
In the case in question, however, the member’s new 
permanent station was assigned in his original orders 
and hence paragraph 7060-3 is not applicable. 

The Comptroller noted that while the member’s orders 
did not direct him to report to the Marine Corps Recruit 
Depot at San Diego for any temporary duty, he was 
required to report at that depot under the provisions of 
paragraph 5015.1d, Marine Corps Personnel Manual, for 
endorsement of orders to establish the effective date of 
proceed, delay and travel, address on leave and reporting 
date at the new station. It would not appear unreason- 
able to regard the duty performed at San Diego in com- 
pliance with such requirement as temporary duty. On 
that basis San Diego was, in effect, a temporary duty 
station. 

Paragraph 7060-2 of the Joint Travel Regulations 
provides that a member under orders to make a per- 
manent change of station who was granted leave from 
his old station and was married on or before the effec- 
tive date of the orders directing the permanent change 
of station is entitled to transportation of his dependents 
at Government expense. 

The Comptroller held that such provisions were ap- 
plicable in the case and, considering the temporary duty 
performed at San Diego, the effective date of the orders 
for purposes of those provisions is to be determined 
under paragraph 3003-1b2 of the Joint Travel Regula- 
tions. This paragraph provides that when orders in- 
volve temporary duty en route to a permanent duty 
station in a nonrestricted area, the effective date of the 
orders for transportation of dependents is the date of 
relief (detachment) from last temporary duty station, 
plus leave, delay, or additional travel time authorized 
to be taken after such detachment. Since it appears 
that the amount of leave, delay, proceed and additional 
travel time actually utilized by the member, when added 
to 21 July 1961, the date of reporting at San Diego, 
extends beyond the date of his marriage, it is concluded 
that he had acquired a dependent before the effective 
date of his permanent change of station orders. On 
that basis he is entitled under paragraph 7060-2, above, 
to transportation of his dependent from the place of 
marriage to the new station, such entitlement not to 
exceed the constructive cost to the Government had 
transportation been provided from the old to the new 


station. (Comp. Gen. Dec. B-148459 of 7 January 
1963) 
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“NO-SHOW" PENALTY—Not overpayment to service member and 
not collectable from current pay 


@ The Comptroller General has held that “no-show” 
penalty charges imposed by airlines upon Government 
personnel who fail to use or cancel confirmed reserved 
space on airline flights may not be considered erroneous 
payments under the authority of 5 USC 46d, and may 
not be deducted from the current pay of the person 
concerned when the Government has paid the penalty 
to the airline. 

The indebtedness to the United States of members of 
the Armed Forces which are subject to collection pur- 
suant to the authority contained in section 46d of Title 5, 
United States Code, are confined by specific terms of 
that section to those debts which resulted from erro- 
neous payments, made by the Department concerned, to 
or on behalf of such members. Nothing in the legisla- 
tive history of the statute indicates that the term “erro- 
neous payment” as contained therein was used in other 
than its ordinary sense—that is, to denote payments 
which are incorrect, contain error or otherwise deviate 
from the law or regulation involved. 

While it is apparent that by reason of the authorized 
deduction of penalty charges by the airlines from ticket 
refunds, the Government would incur an expense for 
which the member is liable unless the failure to cancel 
the unused reservation was unavoidable in the conduct 
of official business or for reasons acceptable to the De- 
partment as being beyond his control, it seems clear that 
the member’s indebtedness to the United States would 
be as a direct result of his own negligence or misconduct 
and not as the result of any amounts having been paid 
in error on behalf of the member by the Department 
concerned. (Comp. Gen. Dec. B—148879 of 7 May 1963) 


NAVAL RESERVE MIDSHIPMEN—Periods of service creditable for 
retirement purposes under 10 U.S.C. 6323 


@ The Assistant Secretary of the Navy (Financial Man- 
agement) requested a decision from the Comptroller 
General as to whether those members who were ap- 
pointed midshipmen in the Naval Reserve under the 
provisions of section 3 of the Act of 13 August 1946 
(Public Law 729, 79th Congress) , Ch. 962, 60 Stat. 1057, 
could count such “non-Naval Academy” midshipmen 
service as periods of active service in the Armed Forces 
within the meaning of the provisions of 10 USC 6323, 
which authorize the retirement of an officer of the Navy 
after completing more than 20 years of active service. 
In his letter requesting a decision the Assistant Secre- 
tary acknowledged the fact that service as a midship- 
man at the U.S. Naval Academy is not creditable as 
active service in the case of any officer of the Navy 
applying for retirement under section 6323, because 
section 6116 of Title 10 denies this credit for any pur- 
pose if such officer was appointed as a midshipman 
after March 4, 1913, but he also noted that the restric- 
tions imposed by section 6116 are not, by its literal 
terms, applicable to midshipman service of the “non- 
Naval Academy” category. The Assistant Secretary 
was also aware of the fact that the midshipman service 
in question is not creditable for the purpose of comput- 
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ing basic pay under section 205, Title 37, United States 
Code. 

The Comptroller General held that those periods for 
which the members appointed midshipmen in the Naval 
Reserve, under the provisions of section 2 of the Act in’ 
question, were entitled to receive active duty pay could 
properly be considered as periods of active service in 
the Armed Forces within the meaning of the provisions 
of 10 USC 6323. Those periods while such members 
were in receipt of retainer pay only, however, were 
periods of inactive duty within the meaning of those 


statutory provisions. (Comp. Gen. Dec. B—150780 af 
7 June 1963) 


FIRING SQUAD—Authorized to receive only one meal; reimburse- 
ment for supper denied 


@ The cause of Government economy was furthered by 
the Comptroller General in his recent decision B-152047 
of December 17, 1963, which disallowed reimbursement 
of $20.31 for meals purchased for an Army burial detail 
made up of ROTC members from Murray State College. 
Upon denial of a request for Regular Army personnel 
to serve in a military funeral for an Army private in 
Paducah, Kentucky, a detail of 14 volunteers from the 
college was organized to act as pallbearers, firing squad, 
and bugler. The squad left the college at 8:00 a.m. 
in order to provide rehearsal time at the funeral site, 
concluded their duties at 5:00 p.m. and returned to the 
college at 8:00 p.m., after the school cafeteria had closed. 
It was necessary, therefore, to purchase two meals for 
the members during the day, whereas paragraph 31(b), 
Army Regulations 600-25, provides that a volunteer 
ROTC firing squad may obligate the Government for 
meal tickets only for the noon or evening meal. The 
Comptroller found the regulations perfectly clear in 
their entitlement, discovered no provision in the regula- 
tion requiring a detail to rehearse at the burial site, 
and further noted that there had been no showing as to 
why a rehearsal could not have been conducted at the 
college and lunch taken at the school cafeteria. Reim- 
bursement for supper was accordingly denied. (Comp. 
Gen. decision B-152047 of 17 December 1963) 


PAY AND ALLOWANCES—Single pay check may be issued to 
bank for deposit to several members 


@ Submitted by the Military Pay and Allowance Com- 
mittee was the question whether the Army might initiate 
a procedure for issuing a single Government salary check 
to a bank for deposit to the individual accounts of 
members upon their request, during the pendency of 
legislation specifically authorizing such procedure. In 
Decision B—141025 of December 2, 1963, the Comptroller 
General ruled that pursuant to the authority of 37 USC 
701(d) the Secretary of the Army may permit a member 
to make allotments from his pay for any purpose the 
Secretary considers proper. Should the Secretary make 
such a determination, the Comptroller concluded, the 
proposed procedure for issuing collective checks would 
be without objection. (Comp. Gen. decision B-141025 
of 2 December 1963) 
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